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Submission to Commons Environment Audit Committee 

25-Year Environment Plan Inquiry  
The purpose of this briefing paper is to provide evidence to the Environmental Audit Committee’s 
Inquiry on the 25-year Environment Plan, with a view to assisting members of the committee in 
their deliberations over the level of ambition set out by the Government therein.  

As outlined below, as our expertise rests primarily in the legal field, we limit our comments in this 
briefing primarily to the substantive legal questions and governance gaps arising from the Plan as 
published on 11 January 2018 (hereafter, “the Plan” or “the 25 Year Plan”). We defer to other 
experts, such as the e-NGO community, on substantive technical policy issues which are outside 
of our direct field of competence (for example, on the merits and de-merits of the ‘natural capital-
led approach’). Nonetheless, we remain aligned with many of the substantive concerns which 
have been publicly expressed by such civil society actors to date. 

For convenience, we broadly follow the format and headings specified by the Committee in its 
Terms of Reference for evidence and the questions raised therein. 

About Us 

• Living Law is a specialist public interest international law firm established in Scotland in 2013. 
• We specialise primarily in environmental, energy and human rights law and policy at an 

international, EU and domestic level. We work at the nexus between these fields towards the 
objective of environmental peace and security, and advocate for multi-level governance 
approaches to solve the environmental crises facing humanity in the Anthropocene epoch.  

• We aim to bring a critical legal perspective to support policy development and legislative 
reform with a view to ensuring that aims and ambitions are underpinned by the required level 
of legal certainty to ensure their real-world deliverability. We deploy litigation approaches when 
other more conciliatory and collaborative efforts fail, but advocate firstly for plan-led, strategic 
policy reforms which embed public participatory approaches.  

• As recognised by the Aarhus Convention and recent Budva Declaration from MOP-6,1 the 
effective engagement of civil society, including NGOs, academia and other stakeholders, 
greatly reinforces and complements the ability of Governments to address key challenges 
facing us in the environmental sphere. Further, for Governments in their decision-making to 
strike balances which are based on full facts and evidence. 

• We are independent legal experts – we do not rely on external economic funding (in 
accordance with Law Society Rules). We aim to operate in partnership with a wide variety of 
civil society and high-ambition actors towards creating a society which embeds an 
‘Environmental Rule of Law’ approach. 

• Our founder is a member of the IUCN World Commission on Environment Law and has worked 
in a range of cross-sectoral positions in Government, the private sector, third sector, the 
Environment Agency, as well as before various international legal compliance mechanisms. 

                                                 
1 “Budva Declaration on Environmental Democracy for Our Sustainable Future”. Available online at: 
https://www.unece.org/fileadmin/DAM/env/pp/mop6/in-session_docs/ECE.MP.PP.2017.CRP.3-
ECE.MP.PRTR.2017.CRP.1_EN.pdf  

https://www.unece.org/fileadmin/DAM/env/pp/mop6/in-session_docs/ECE.MP.PP.2017.CRP.3-ECE.MP.PRTR.2017.CRP.1_EN.pdf
https://www.unece.org/fileadmin/DAM/env/pp/mop6/in-session_docs/ECE.MP.PP.2017.CRP.3-ECE.MP.PRTR.2017.CRP.1_EN.pdf


25 Year Plan Inquiry Submission 
28/02/2018 

 

 
2 

 

This has included participation in the IUCN launch of its recommended “World Declaration on 
Environmental Rule of Law” in Brazil in 2016.2 

• Our dedication towards access to environmental justice, information and public participation 
has led us to the forefront of key judicial battles across the EU – including advising NGO 
coalitions on air pollution, industrial emissions, climate change, energy and human rights 
issues in Bulgaria, Italy, Spain, Turkey and the UK, amongst others. Thus, our experience is 
both ‘front-end’ in developing legal policy measures and also in dealing with the grass-roots 
consequences of Governmental failures to effectively grapple with the legal dimensions of 
these environmental challenges. It also facilitates us in bringing a comparative dimension to 
our work.  

• Further information about us and a copy of our mission statement3 can be obtained via our 
website: www.livinglaw.co.uk  
 

Key Findings and Recommendations  

• Overall, we wish to welcome the eventual launch of the much delayed 25 Year Plan and 
its overall ambitions, which at least signal a commitment to respond to one of the biggest 
challenges facing us today. It is an important first step towards leaving the environment “in a 
better state than we found it” and placing the environment at the top of the agenda. 

• That said, for the reasons set out in this briefing paper, we do not believe that the strategic 
framework will be capable of delivering the real-world changes that its aspirations set out 
to achieve. 

• The Plan appears to be founded on extremely outdated science and governance 
approaches which are linear in their thinking. The plan fails to recognise or embody key 
scientific concepts such as resilience thinking which any ‘world-leading’ plan would require to 
be founded on for it to achieve the stated ambitions. 

• Whilst recognising that the Plan is a high-level strategy and, as such, cannot encompass every 
issue or detail, we are nonetheless concerned that it fails to provide a sufficiently clear 
road-map for how broader goals will be arrived at.  

• We are concerned by the lack of clarity on whether and, (if so) how, the Plan will be 
underpinned by clear, transparent and legally binding obligations to translate it into 
enforceable duties which are actually capable of enduring over its 25 year term. 

• In our view, the Brexit context requires a clearer integration into national legislation of 
international principles and emerging international thinking to help build a much needed 
environmental rule of law culture in the UK. Key concepts such as non-regression and 
resilience of the socio-ecological system would help shape a meaningful approach towards 
frameworks which can respond to the challenges of the Anthropocene. In our professional 
opinion, only by embracing these can the Plan be, in any sense, “world leading”. This 
would also significantly improve the ability to address conflicts between different sectoral 
approaches in existing UK environmental law and policy. 

• Whilst some clear next steps are deferred to forthcoming specific and more detailed 
consultations, we remain extremely doubtful about the ability to deliver them robustly 
within the envisaged timescales. Further, the overall sequenceing of steps in this regard is 
rather questionable, illogical and sub-optimal given the key role they seem intended to play.  

• Overall, we remain doubtful and highly sceptical that any environmental watchdog will 
ever be comparable to the existing multi-governance approach provided by EU Law, 

                                                 
2 IUCN World Declaration on the Environmental Rule of Law. Available online at:  
https://www.iucn.org/commissions/world-commission-environmental-law/our-work/environmental-rule-law-1   
3 https://www.livinglaw.co.uk/our-values     

http://www.livinglaw.co.uk/
https://www.iucn.org/commissions/world-commission-environmental-law/our-work/environmental-rule-law-1
https://www.livinglaw.co.uk/our-values
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particularly given the UK’s environmental track record and previous failed domestic attempts 
at creating enduring institutions (e.g. the Sustainable Development Commission).  

• Whilst such a body may be amongst the top options at the present time to limit damage and 
possible regression, we rather align with the recommendations of other expert advisers 
highlighting the continuing need for, and merits of, ongoing cooperation with existing 
EU Institutions post-Brexit (that is, factually, practically and legally). If such a body is 
ultimately created, it will be essential that it has transparent funding arrangements which 
are guaranteed and protected in primary legislation, such as through a formula approach, 
and clear statutory duties to mandate its independence. 

 
AMBITION  

We welcome the eventual launch of the much delayed 25 Year Plan and its overall ambitions, 
signalling a commitment to respond to one of the biggest challenges facing humanity today. Prior 
to the most recent election, we highlighted the need for the environment to be placed at the very 
heart of UK Government policy and thinking in order to address such challenges and the urgent 
need for a full-scale paradigm shift. 

We understand the strategic nature of the Plan which cannot, by its very nature, address every 
issue in detail. Equally, we welcome the long-term view of measures which attempt at least to 
advance a long-lasting protection of the environment beyond the current parliamentary term. That 
said, we are concerned that the Plan fails to adequately grasp the urgency of key environmental 
challenges facing humanity today at a global scale, such in respect of the biodiversity crisis, 
climate change and plastic pollution, to name some key examples.  

Scientific research stresses that, in relation to plastics alone, without immediate and decisive 
structural changes in policy and economic approaches, the 8.3 billion tonnes we have produced 
since the mid-century are likely to reach 34 billion tonnes by 2050. The case for change is 
compelling and  the time for indecisive actions has passed: according to world-leading scientific 
experts, key planetary boundaries are already being transgressed with the risk of crossing tipping 
points in the Earth System and resulting non-linear feedbacks, the consequences of which may 
not be reversible. The time for a 25 Year Plan was the Stockholm Declaration in 1972. Today, we 
are in an era which requires immediate, deep and decisive transformative changes if we are 
to achieve the Sustainable Development Goals and, more broadly, societies within Planetary 
Boundaries. 

Considering the exponential danger posed from plastic pollution alone for land contamination, the 
marine environment and, ultimately, the population at large, we spur the Government to introduce 
more immediate actions and ambitions within the Plan, within the next 5 year horizon, at least 
for the most urgent challenges. Waiting 25 years before achieving the plastic and biodiversity 
target means intervening too late. This is not simply a question of “refreshing” the Plan (as the 
Government commits to, for example, at page 136). Rather, it is a question of strategic directions 
and of the fundamental lack of transformational change in the Plan’s characteristics as published. 
In the same vein, the Plan fails to convey any sense of prioritisation in the several actions it 
encompasses. We consider the next five years as a crucial timeframe to course correct 
environmental law and policy in the UK to place us on the correct trajectory to meet the challenges 
of the Anthropocene (Brexit or no Brexit). The Plan does not seem to address or stress properly 
any such prioritisation.  

https://www.livinglaw.co.uk/single-post/2017/05/29/Where-in-Law-are-Doughnuts
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While many of the targets in the Plan are – in the broad sense – laudable, another substantial 
weakness is the extreme vagueness of many of the criteria and targets which it includes. This has 
understandably led others to conclude that the Plan is weak and full of empty promises:- 

i) it is too general in the formulation of the targets;  
ii) it is scant on specific deadlines; and  
iii) there is a total absence of concrete provisions on how it will be enforced.  

These foundational failures clearly compromise the efficiency and value of the strategy overall, as 
well as its potential to develop and evolve robustly over time.4 This approach leads us to question 
when, if and/or how the Government will actually be obliged to comply with the ambitions it has 
set out, especially when key foundational planks of the strategy are deferred (such as the all-
important watchdog, mentioned further below). 

We are equally concerned that many of the goals which are specified also suffer from an 
insufficient level of ambition. For example, increasing 12% of woodland in England or phasing out 
the sale of diesel cars by 2040 seems outdated compared to the speed of the anthropological 
changes to ecosystems and capacity of the natural environment to continue to absorb them, as 
well as impacts on human health.   

Furthermore, the plan seems to fail to grasp the nature of the risks of ‘environmental problem 
shifting’ we face today – for example, the potential for severe environmental and human rights 
abuses in the mining of cobalt and other precious minerals, or in deep-seabed mining in pursuit 
of the electric vehicle revolution. These risks of ‘environmental problem shifting’ may be 
unnecessarily exacerbated by poorly implemented transformational strategies and sectoral 
approaches (looking at individual issues in isolation) and which then lead to infrastructure lock-in 
during a period of high innovation and technical advancement.5 Examples of the failures and 
consequences of insufficiently addressing such issues in existing UK environmental law and policy 
are evident (a notable example being the heavy reliance on unsustainable biomass in the energy 
sector in the phasing out of coal). Any references in the Plan which could be interpreted in this 
vein (such as at page 125) are extremely vague and fail to set out strategic priorities and intentions 
towards developing institutional infrastructure to safeguard against them, or to reach transparent 
trade-offs in decision-making. 

The plan notably also fails to signal or embed specific strategic approaches to further address the 
activities of transnational corporations headquarted in the UK. Given the percentage of TNCs 
operating globally from the UK and which are listed on its stock markets, this is also a serious gap 
in any stated intention or ambition to be ‘world-leading’. The Committee may be interested to note 
that Canada, for example, has recently appointed an Ombudsperson for Responsible Enterprise 
to strengthen responsible business conduct abroad.6 There is furthermore no single reference or 
recognition within the Plan to the human rights dimension of environmental issues, as now 
recognised by innumerable judicial decisions across the globe and the work of the UN Special 

                                                 
4 25-Year Environment Plan – a climate change perspective. Available online at:  
https://www.theccc.org.uk/2018/01/12/25-year-environment-plan-climate-change-perspective/; Government 25-year 
environment plan aims to 'tackle  throwaway culture’ LNB News 11/01/2018   
5 See for example: Freedom-Kai Phillips “Legal Working Group on Liability for Environmental Harm from Activities in 
the Area”.  Online at: https://www.cigionline.org/publications/legal-working-group-liability-environmental-harm-
activities-area   
6 https://business-humanrights.org/en/canada-creates-independent-ombudsperson-multi-stakeholder-advisory-body-
to-strengthen-responsible-business-conduct-abroad  

https://www.theccc.org.uk/2018/01/12/25-year-environment-plan-climate-change-perspective/
https://www.cigionline.org/publications/legal-working-group-liability-environmental-harm-activities-area
https://www.cigionline.org/publications/legal-working-group-liability-environmental-harm-activities-area
https://business-humanrights.org/en/canada-creates-independent-ombudsperson-multi-stakeholder-advisory-body-to-strengthen-responsible-business-conduct-abroad
https://business-humanrights.org/en/canada-creates-independent-ombudsperson-multi-stakeholder-advisory-body-to-strengthen-responsible-business-conduct-abroad
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Rapporteur on Human Rights and the Environment (including the recently published Framework 
Principles).7 We conclude this as a serious deficiency. 

Whilst we do not wish to suggest or pretend that the European Union has provided a ‘perfect’ 
model for environmental governance and protection, as recent UK Air Quality litigation 
demonstrates, the EU Environmental Action Programmes, combined with legal underpinning for 
specific sectors and specific time frames in which States are required to comply with their 
environmental duties, immediately place this UK-only plan in an inevitably weaker position to 
assure key environmental outcomes.  

Being part of the European Union common approach has meant assuring a set of minimum 
environmental standards for all member States recognising that environmental problems do not 
recognise artificial political boundaries. Considering the ‘planetary boundaries’ that identify 
anthropogenic degradation and depletion of the environment, this uniformed minimum level of 
ambitions, together with its principle of subsidiarity, has provided useful tools to prevent narrower, 
national interests from undermining wider environmental reasons. It is difficult to envisage how 
these will be replicated meaningfully in a more isolated national context notwithstanding the 
contents of this Plan. 

To exemplify, the different level of effectiveness is clear comparing the Water Framework Directive 
(2000/60/EC), which explicitly includes in the text of the legal instrument 2027 as the final deadline 
for Member State compliance. On the contrary, the similar target set by the UK Government herein 
refers vaguely to actions “as soon as practicable”. The benefits in acting on the basis of ecological 
(rather than political) boundaries – such as in relation to cross-border River Basin Management 
Planning – is evident. Yet, how adequate mechanisms will be replicated to assure this in future is 
currently unanswered, including by the Plan.  

Similarly, also with reference to plastic pollution, the EU Plastic Strategy sets a stricter duty, aimed 
at making plastic totally recyclable by 2030, rather than the 2042 deadline included in the 25-Year 
Plan. Although out with the direct scope of this Inquiry, the effective translation of the corpus of 
existing EU law into domestic law on Brexit day still remains highly doubtful notwithstanding the 
Government’s stated intentions. We further share others’ professional views that “it is fair to 
conclude that Brexit does not solve a single significant environmental problem, but rather makes 
the solution of those problems more complicated.”8 This is particularly so from a legal perspective 
and the perspective of legal certainty within the current context and timelines.   

Furthermore, the 25-Year Plan lacks any specific reference among the governmental duties to 
‘collaborate’ or ‘cooperate’ with international law measures. Chapter 6 is notably vague and 
appears to take a very sector/issue specific approach. In some cases, the Government simply 
reiterates similar environmental duties as adopted at the international level.9 Apart from 
mentioning a few MEAs, little mention is made of the need to engage and collaborate actively with 
international treaty bodies. We believe that this attitude from the UK Government may lead to a 
potential serious gap in the implementation and realisation of SDG Goal 17, which recognises the 

                                                 
7 Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe, clean, 
healthy and sustainable environment. Online at http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/37/59 v 
8 Gehring & Phillips: “Brexit and Environmental Law: The Rocky Road Ahead” (pg. 12). Available online at: 
https://www.cigionline.org/sites/default/files/documents/Brexit%20Series%20Paper%20no.15.pdf   
9 We refer to the elimination of PBC by 2025 and the reduction of land-based emission of mercury to air and water by 
2030. 

http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/37/59
https://www.cigionline.org/sites/default/files/documents/Brexit%20Series%20Paper%20no.15.pdf
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need for a ‘global partnership’ approach in the fight for sustainable development.10 Instead, it 
rather appears to embody a more eco-imperialistic stance and framing.11 

Our greatest concern however, is that most of the measures envisaged by the Plan are not 
underpinned by the clear, transparent and enforceable legislative frameworks needed to translate 
them into real-world improvements and ensure they actually endure beyond the current 
Parliamentary term. The road map for if, and (if so) how, this will be achieved is still notably 
unclear. Vague references are made to the fact that “The European Union (Withdrawal) Bill will 
ensure that the body of existing EU law, including environmental law, continues to hold sway in 
the UK”. Yet, this remains very much to be seen and is, furthermore, increasingly questionable. 

Finally, in this context, the strategic plan appears to embrace a very linear approach, without 
adequately recognising the importance of contingency responses and planning in case of 
unforeseen events. In this sense, and in order to be truly ‘world-leading’, the strategic plan and 
any environmental watchdog could be much strengthened by clearly embedding the concept of 
resilience thinking in future UK environmental law and policy.12 Given the interconnection between 
social and ecological factors, the capacity of a system to absorb external disturbances and 
reorganise itself despite such changes, underscore the need to consider adaptability and 
transformability as “key ingredients” of resilience thinking approaches.13 This should lead the UK 
to consider, as a primary element or starting point in legislation and policy decision-making, how 
the entire ecosystem reacts to aggregate changes – and to constantly assess current measures 
with alternatives which may better support a healthy and functioning environment overall.  

LEGAL PRINCIPLES 

Most UK environmental standards are, of course, today based on EU environmental principles 
included within the Treaties and re-iterated in EU Directives and Regulations (such as the 
Precautionary Principle). Within the context of the legal uncertainty caused by Brexit as 
aforementioned, the risk of losing ambitious environmental standards represents a widely 
expressed concern. Equally, this approach is, in our view, often overly simplistic in legal terms 
and fails to recognise that many of the existing principles will remain incumbent on the UK as a 
matter also of international law after Brexit. For example, stated suggestions that environmental 
impact assessment in a transboundary context will be a matter for the UK’s sole discretion after 
Brexit is simply a legal fallacy.14 But we agree that greater clarity and evolution in thinking on this 
topic is merited in domestic law (again, Brexit or no Brexit). For that reason, we welcome the 
Government’s stated commitment to consult on principles to underpin policy making. 
Representing the basis for guiding procedural and substantial rights and obligations, it is essential 
that these measures are included in, and underpinned by, clear legislative provision (such as a 
new Environment Act). 

In the international environmental sphere, the recent principles included in the IUCN World 
Declaration on the Environmental Rule of Law15 could be used as the litmus test for genuinely 

                                                 
10 http://www.un.org/sustainabledevelopment/globalpartnerships/   
11 For example, at pg. 125 it states, “For centuries the UK has been a great trading nation and the legacy of this is 
that we remain a leader in understanding and promoting the importance of the environment”. 
12 In this regard, see for example the work of the Stockholm Resilience Centre ( www.stockholmresilience.org ) 
13 Resilience thinking: integrating resilience, adaptability and transformability, Stockholm Resilience Centre. Available 
online at https://www.ecologyandsociety.org/vol15/iss4/art20/     
14 https://www.endsreport.com/article/58589/johnson-eia-will-be-our-decision  
15 Available online at: http://web.unep.org/environmentalgovernance/erl/iucn-world-declaration-environmental-rule-
law   

http://www.un.org/sustainabledevelopment/globalpartnerships/
http://www.stockholmresilience.org/
https://www.ecologyandsociety.org/vol15/iss4/art20/
https://www.endsreport.com/article/58589/johnson-eia-will-be-our-decision
http://web.unep.org/environmentalgovernance/erl/iucn-world-declaration-environmental-rule-law
http://web.unep.org/environmentalgovernance/erl/iucn-world-declaration-environmental-rule-law
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high-ambition in this respect, representing the latest legal and academic thinking on this topic. In 
particular, we believe that any independent statutory body should be influenced by the Principle 
of Non-Regression (Principle 12 thereof), both in the legal protection of the environment and in 
relation to access to environmental justice. Furthermore, that key such concepts, principles and 
safeguards should be embodied within the Repeal Bill itself. Embracing this approach clearly at 
the UK level would ensure that existing environmental standards deriving from the EU would not 
be compromised and eroded over time. Further, stressing the importance of the need for 
progression in the development and enforcement of the environmental rule of law (as set out in 
Principle 13 of the IUCN Declaration) provides a basis for requiring the ongoing review of 
legislative and policy measures, fulfilled through the involvement of a plurality of stakeholders and 
such cyclical updates based on the most recent scientific knowledge. These principles represent 
a specification of the general and widely accepted principles included in the Rio Declaration, which 
have framed the whole international environmental legal system. 

The consideration of the ecosystem in its complexity and interconnection should lead the 
Government not only to structure executive measures to address key environmental pressures 
(climate change, biodiversity loss, marine and fisheries pressures, soil contamination), but also to 
avoid measures that disproportionally impact the system compared to their derived benefits 
through a principle recognising a ‘system-level’ approach. It is evident how the principle In Dubio 
Pro Natura (articulated in Principle 5 of the IUCN World Declaration on the Environmental Rule of 
Law), and which builds more precisely on earlier precautionary principle thinking, could be a key 
overarching component to guide the national strategic framework.  

Whilst welcoming the commitment to consult and evolve existing environmental principles, equally 
we wish to caution that principles do not, and cannot, act as a substitute for clear and well defined 
legal measures, such as the regulatory frameworks being jeopardised by Brexit and the Repeal 
Bill at this time. In this regard, such principles are, and can only ever be, complementary to well 
defined individual laws. Notwithstanding Brexit, we consider there is a need to commit to 
developing an ‘Environmental Law 2.0’ approach in the UK as a well-measured, fundamental 
overhaul of existing environmental law, such as to embody resilience thinking approaches and the 
ability to respond to complex adaptive systems, as well as addressing serious examples of conflict 
which are occurring in practice (e.g. renewable energy vs biodiversity goals). Although access to 
justice is a much debated topic in the UK, it can never be realised whilst these type of conflicts 
are arising. Many such conflicts are occuring as a direct consequence of outdated and often linear 
frameworks and policy approaches.16 Therefore, this is a further serious defect and failing as the 
25 Year Plan as it neither recognises such issues, nor signals measures to course correct them. 
On the basis that prevention is better than cure (!), we consider this should be a top priority for the 
future vision. 

How internal disagreements within Government will be transparently solved is a further key 
unanswered challenge: it is no secret that the Treasury has blocked/vetoed much of Defra 
ambition over a considerable number of year. It is questionable whether / how this will change as 
a result of the implementation of this Plan when the reality of short-term economics come into 
play. For example, page 138 merely denotes that “Defra will act as ‘owner’ of the Plan on behalf 
of Government”. Other than to reference the new cross-Whitehall Sustainable Development 
Forum to ‘co-ordinate’ and ‘facilitate’ implementation of SDGs in the UK, these issues are again 
largely unanswered. 

                                                 
16 There are notable exceptions, such as that taken to the regulation of abstraction, impoundment and point source 
discharges in Scotland. 
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REPORTING AND ACCOUNTABILITY 

To develop effective and long-lasting environmental protection, we consider that it is fundamental 
that the plan is supported by solid and precise mechanisms for reporting and accountability. We 
positively evaluate the references to annual reporting included in the text of the Plan and for this 
to be subject to Parliamentary scrutiny. However, we stress the importance of introducing clear 
reporting requisites in subsequent legislation, which specify clear deadlines and include the 
opportunity to benefit from the vigilance of civil society actors. This latter element is fundamental 
to ensure the Plan is more effective and is recognised by the EU Court of Justice as a central 
component of any effective supervision process.17 We encourage a specific incorporation of the 
UN sustainability reporting standards, which identify the need for short-term monitoring, clear 
outcomes and a science-based approach as key elements.18 

Mechanisms to periodically review the level of implementation are also equally important for real 
environmental changes. We generally welcome the commitment to continually ‘re-fresh’ the plan 
and to consultation processes. However, the extreme vagueness about the time frames and the 
lack of clarity about stakeholders to be involved are key open questions which the Plan does not 
satisfactorily answer. In general, we note that sporadic and generic references are made to 
‘stakeholders’: for example, in reference to the land management system (“farmers and other 
stakeholders”), green schools (“stakeholders, including the Parks Action Group”) and wastewater 
sector (“key stakeholders”). In our view, the Plan could be substantially improved by embedding 
similar legislative specifications to that of River Basin Management planning as found in the Water 
Environment and Water Services (Scotland) Act 2003 (hereafter, “the 2003 Act”).  

The 2003 Act approach assures adequate levels of transparency and collaboration with a range 
of stakeholders and within specific time frames: i) it provides a statutory duty for the Government 
to engage in review and updating of the RBMP (Section 14); and ii) specifies the key groups to be 
involved in the plan-led process and whose views need to be taken into account (Section 11). This 
assures that consultation on the draft plan is, in fact, meaningful and timely. Similar approaches 
could be adopted here in any new Environment Act for the Plan overall, as well as in relation to 
specific component aspects. Without such legal underpinning and guarantees, we remain highly 
sceptical about the real-world deliverability of the commitments to “consult” as currently framed.  

Accurate assessments of the state of the environment and its main pressures, considered in light 
of best available science, should also be introduced, as also highlighted by the IUCN World 
Declaration on the Environmental Rule of Law.  

Government Watchdog 

We also broadly welcome the governmental intention to proceed to consult on a new independent 
and “world-leading” statutory body to ensure accountability and oversight on environmental issues 
post-Brexit day. Notwithstanding, we caution that previous attempts to keep environmental 
‘watchdogs’ in a position of effective independence over a long-term have been fraught with issues 
and largely unsuccessful in the UK context to date. Further, the degree of pressure which such 
bodies have come under in relation to particular issues or projects viewed as of national economic 

                                                 
17 Case 26/62 Van Gend en Loos [1963] ECR 1, 13. 
18 Improving Legal Certainty and Adaptability in the Programmatic Approach, Journal of Environmental Law (2016) 
28 (3): 443. 
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significance is further justification for scepticism (e.g. SNH in relation to windfarms in Scotland or 
mitigations for off-shore developments which impact on marine habitats and species).  

Firstly, we are concerned that budget modifications could be used to weaken the required 
safeguards of any statutory body in a more ‘under the radar’ approach to undermine its 
effectiveness overtime. The practical realities of maintaining adequate funding, together with the 
consistent increase in pressures via Government Spending Reviews across the whole UK Public 
sector, recently led the Government to sell the Green Investment Bank, originally created to boost 
the drive towards a ‘green’ economy. Despite the fact that its environmental purposes are still 
maintained and further reinforced through the creation of the special share post sale to McQuarrie, 
the recent opening towards international (rather than domestic) environmental projects is widely 
suggested to have faded the Bank’s initial statutory purposes. A similar destiny is also affecting 
the Natural England watchdog, also afflicted by budget cuts in 2016.  

These difficulties – further illustrated also by the 2010 abolition of the earlier UK Sustainable 
Development Commission as part of a ‘quango bonfire’19 – are still acute also for the 25-Year 
Plan, where the constant funding cuts to DEFRA’s budget have left less than £1m a year for the 
implementation of the Plan, compared to the requested £876m per year to implement the priority 
habitats in England, as independently evaluated by RSPB, National Trust and Wildlife Trusts 
report.20  

A high level of transparency in the levels of funding is thus of vital importance to underpin the 
setting up of the statutory body. In this respect, we suggest the adoption of a formula approach 
and inclusion of this in primary legislation if/when establishing it.  

Equally important is also defining in legislation its level of independence, as well as granting ‘the 
public concerned’ access to its work, in line with the principles of access to environmental 
information, public participation and access to justice reflected internationally by the Sustainable 
Development Goals and the Aarhus Convention.21 Furthermore, how it will fit with the work and 
functions of existing bodies, such as the Environment Agency, to avoid confusion and possible 
duplication of responsibilities and functions.  

In general, we remain concerned by the overall sequencing of steps given the pivotal role this 
watchdog body will play, as well as the vague references to consultation (as referenced above). 
This is particularly acute when basic questions about how those consultations will be conducted 
and over what timescales still remain unanswered. Although legislation cannot – and should not 
– attempt to solve every environmental issues, equally such certainty is quite clearly not for fun. 

While the creation of any such independent body due to the Brexit ‘governance gap’ may the best 
option for the time being, in our professional view the concept of a ‘Green Brexit’ which has 
surrounded the launch of this Plan is overall a falsity and increasingly unlikely to materialise in 
fact. This is particularly so given the timeframes to which the Government is now operating. By 
way of example, we stress that the consequential amendment programme – that is, merely tidying 

                                                 
19 https://www.theguardian.com/environment/2018/jan/11/conservatives-25-year-green-plan-main-points-at-a-glance   
20 Assessing the costs of Environmental Land Management in the UK, Final Report, 31 October 2017. Available 
online at https://www.nationaltrust.org.uk/documents/assessing-the-costs-of-environmental-land-management-in-the-
uk-final-report-dec-2017.pdf    
21 Accountability for Environmental Standards after Brexit, Environmental Law Review, ELR 19 2 (89), 1 June 2017. 

https://www.theguardian.com/environment/2018/jan/11/conservatives-25-year-green-plan-main-points-at-a-glance
https://www.nationaltrust.org.uk/documents/assessing-the-costs-of-environmental-land-management-in-the-uk-final-report-dec-2017.pdf
https://www.nationaltrust.org.uk/documents/assessing-the-costs-of-environmental-land-management-in-the-uk-final-report-dec-2017.pdf


25 Year Plan Inquiry Submission 
28/02/2018 

 

 
10 

 

up the statute book – on the implementation of the EU Water Framework Directive was a two-year 
project for an entire team of Government Lawyers.  

Further, it is difficult for us to professionally agree that any such independent statutory body will in 
practice lead to an “equivalent” or “greater” level of environmental protection as the existing and 
multi-layer EU approach after exit day when viewed from the ‘system-level’ lense. This is not least 
so given the previous and unsuccessful attempts to create statutory bodies (as above mentioned) 
and the UK’s (ongoing) track record of non-compliance on key issues, such as air quality. 

DEVOLUTION AND BREXIT UNCERTAINTY 

Considering that the Plan is so closely linked to areas that fall within the devolved competence of 
Scotland, Wales and Northern Ireland, as well as dealing with ‘reserved matters’ for England and 
Wales which will impact on environmental protections/ambitions or are requisite components of 
solutions to key environmental challenges, the importance of framing specific environmental 
legislation, as well as the related governance rules, in a collaborative, consultative and 
partnership approach is evident. This is especially so in light of ongoing decisions regarding 
whether, and in what measure, to conform to EU standards and how to repatriate key powers after 
Brexit day. 

Despite the recent meeting between the UK and devolved administrations, aimed at reaching an 
agreement on delicate issues related to future frameworks, the ongoing difficulty to reach a 
workable compromise confirms the importance of timely and fulsome future consultations with the 
Devolved Administrations. It usefully further illustrates the complexity in delivering the ambition of 
mere “consultation” which the Plan commits to in its present form. Indeed, we are concerned about 
the extent to which meaningful consultation on this version of the Plan was in fact undertaken with 
the devolved administrations. We consider this should be a key issue for the Inquiry to probe when 
taking evidence. 

Overall, we welcome that the Plan does not intend to pre-empt further ongoing discussions with 
devolved administrations. However, the Plan does not, in our view, seem to adequately recognise 
the roles of such administrations in the consultation process, especially with reference to the new 
independent statutory body. This is supported by the deficiencies in consultations in practice, 
despite the general and generic claims made in the Plan, as well as the close inter-linkages 
between devolved and currently reserved matters when it comes to solving key environmental 
challenges. 

The situation of deep uncertainty arising from Brexit, both regarding the repatriation of the powers 
and the structure of legal and governance frameworks, further support the conclusion that non-
legally-binding commitments to consultation and cooperation as identified in the Plan will not be 
sufficient to solve these key issues. We submit that our concerns and conclusions are, overall, 
supported by the Preamble of the IUCN World Declaration on the Environmental Rule of Law, 
which expressly states that “without the environmental rule of law and the enforcement of legal 
rights and obligations, environmental governance, conservation, and protection may be arbitrary, 
subjective, and unpredictable”.  

We remain concerned that the UK is currently on track for such a future. 
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We would be happy to elaborate on the contents of this submission as required by the Committee, 
including through oral submissions. 

 

Ms Susan D. Shaw 
Managing Partner LLM, LLB, DiPLP, NP 
 

 Ms Erika Solimeo 
Legal Intern, Living Law 

  For and on behalf of Living Law 
 

28/02/2018 
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Annex 1:  

Example of River Basin Management Planning specified in 
the Water Environment and Water Services (Scotland) Act 
2003 

11 River basin management plans: publicity and consultation 

(1) Not less than 3 years before the beginning of the period to which a river basin management plan is 

to relate, SEPA must publish a statement setting out— 

(a)the steps under this section, and any other consultation measures, which it is to take in 

connection with the preparation of the plan, and 

(b)the dates on or by which those steps and measures are to be taken. 

(2) Not less than 2 years before the beginning of the period to which a river basin management plan is 

to relate, SEPA must publish a summary of the significant water management issues which it considers 

arise in relation to the river basin district in question. 

(3) Not less than one year before the beginning of the period to which a river basin management plan 

is to relate, SEPA must publish a draft of the plan. 

(4) Publication of a statement under subsection (1), a summary under subsection (2) and a draft plan 

under subsection (3) is to be in such manner as SEPA thinks fit. 

(5) On publishing a statement, a summary or a draft plan SEPA must— 

(a) publicise— 

(i) that fact, 

(ii) the arrangements for making copies of the statement, summary or draft plan 

available for public inspection in pursuance of paragraph (b), and 

(iii) the opportunity to make representations about the statement, summary or draft 

plan under subsection (7), 

(b) make copies of the statement, summary or draft plan available for public inspection free of 

charge for such period, which must be at least 6 months beginning with the date of its 

publication, as SEPA may determine, 

(c) consult the persons specified in subsection (6), 
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(d) take such steps as it thinks fit for the purpose of encouraging those persons to participate 

appropriately in the preparation of the plan. 

(6) The persons referred to in subsection (5)(c) are— 

(a) Scottish Natural Heritage, 

(b) Scottish Water, 

(c) every responsible authority which has functions exercisable in or in relation to the river 

basin district in question, 

(d) every local authority any part of whose area is within the river basin district, 

(e) every district salmon fishery board any part of whose salmon fishery district is within the 

river basin district, 

(f) where any part of the river basin district has been designated as a National Park, the 

National Park authority for that National Park, 

[F1(fa) where any part of the river basin district has been designated as a shellfish water 

protected area, [F2Food Standards Scotland],] 

(g) such persons as appear to SEPA to be representative of the interests of those carrying on 

any business which relies upon the water environment within the river basin district, 

(h) such persons as appear to SEPA to have an interest in the protection of the water 

environment within the river basin district, 

(i) such persons as appear to SEPA to have an interest in the promotion of sustainable flood 

management, 

(j) such other persons as SEPA thinks fit. 

(7) Any person who wishes to make representations to SEPA about a statement, summary or draft plan 

may do so within the period determined under subsection (5)(b). 

(8) In preparing the draft river basin management plan SEPA must take into account— 

(a) any views on the statement or summary relating to the plan expressed by those consulted 

under subsection (5)(c), and 

(b) any representations about the statement or summary, 

                   which are received by SEPA within the period determined under subsection (5)(b).  

https://www.legislation.gov.uk/asp/2003/3/section/11#commentary-key-055c123c149ae8cb2cee79dd8602ca7d
https://www.legislation.gov.uk/asp/2003/3/section/11#commentary-key-9913c706036346a4f48164e312d67bec
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(9) In preparing the river basin management plan for submission to the Scottish Ministers SEPA must 

take into account— 

(a) any views on the draft plan expressed by those consulted under subsection (5)(c), and 

(b) any representations about the draft plan, 

which are received by SEPA within the period determined under subsection (5)(b).  

(10) Where SEPA is required under this section or section 12 or 13 to publicise any matter in 

connection with a river basin management plan, it— 

(a) must do so by means of a notice published in— 

(i) at least one newspaper circulating throughout Scotland, and 

(ii) such local newspapers circulating in the river basin district in question, or any part 

of it, as it thinks fit, and 

(b) may further publicise the matter by such electronic or other means as it thinks fit. 

 
See further:  

- Section 10 (River Basin Management Plans);  
- Section 14 (Review); and 
- Section 17 (River Basin District Advisory Groups)  
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